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Chapter 3
General Principles of Weighing Medical Evidence

II. Rules of general application

C. The “hostile-to-the-Act” rule
Citationupdated: Chester v. Hi-Top Coal Co., BRB No. 00-1000 BLA (July 31, 2001) (urpub.).!
IV.  Pulmonary function (ventilatory) studies

C. Determination of reliability or conformity
Citation correction: Gambino v. Director, OWCP, 6 B.L.R. 1-134 (1983).
VI.  Medical reports

B. Undocumented and unreasoned opinion of little or no probative value

It isprope foran AL Jto “discredit a medical opinion based on an inaccurate length of coal
mineemployment.” Worhach v. Director, OWCP, 17 B.L.R. 1-105 (1993) (per curiam) (physicians
reported an eight year coal mine employment history, but the ALJ only found four years of such
employment).

C. Physicians’ qualifications

1. Treating or examining physician
a. Prior to applicability of December 2000 regulations

In Consolidation Coal Co. v. Director, OWCP [Held], 314 F.3d 184 (4™ Cir. 2002), the court

held that it wasimproper to accord “great weight” to the opinion of a physician merely because he

treated Claimant and examined himeach year over the past ten years. The court stated thefollowing:

The ALJ streatment of Dr. Tsai (Claimant’streating physician) wasincond gent with
thelaw. In Grizzlev. Pickands Mather and Co., 994 F.2d 1093 (4" Cir. 1993), we

1 On January 23, 2003, this Office was informed by the Board that an Errata was issued
in this case changing it from a*Published” to an “Unpublished” decision.
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dearly gated that ‘[n] either this circuit nor the Benefits Review Board has ever
fashioned either arequirement or apresumptionthat treati ng or examining physicians
opinions be gven greater weight than the opinions of other expert physiciars.
(citationsomitted). That satementis fill truetoday. Thus while Dr. Tsa’s opinion
may have been entitled to specid consideration, it wasnot ertitled tothegreat weight
accorded it by the ALJ.

In Wolf Creek Collieries v. Director, OWCP [Stephens], 298 F.3d 511 (6" Cir. 2002)?, the
court held that the ALJ properly accorded greater weight to the opinion of the miner’s treating
physician, who examined the miner on numerousoccasionsfrom1981through 1989, as opposed to
the opinionsof employer’ s physicianswho never examined theminer or who only examined the miner
oncein 1981. Citing to Tussey v. Island Creek Coal Co., 982 F.2d 1036 (6™ Cir. 1993), the court
stated that the opinionsof treating physiciansare not “ presumed” to be entitled to greater weight, but
they must be “properly weighed and credited.” Further, although the court found that the amended
regulatory provisions at 20 C.F.R. 8§ 718.104(d) were not directly applicable because the evidence
was developed prior to January 19, 2001, it did state that these provisions were “ingructive” In
particular, the amended regulations provide that:

I nappropriate cases, the rel ationshi p betweenthe miner and his treating phys cian may
conditute substantial evidence in support of the adjudication officer’ sdecisontogive
that physician’s opinion controlling weight, provided that the weight given to the
opinon of aminer’s treating physician shall be on the credibility of the physician’s
opinion in light of its reasoning and documentation, other relevant evidence and the
record as awhole.

Slip op. at 10.

InJericol Mining, Inc. v. Director, OWCP [Napier], 301 F.3d 703 (6™ Cir. 2002), the court
cited toitsdecison in Stephens, which is summarized above, to hold that the factors set forth at 20
C.F.R. 8§ 718.104(d)(5) (2001) “arerelevant for determining the appropriate weight that should be
assigned to the opinonsof treating physicians.” However, the court concluded that the AL Jdid not
properly discusseachof the factors before according thetreaing physdan’ sopinionsgreaer we ght,
i.e. nature and duration of relationship and frequency and extent of treatment. The court then
determined that “the same factors that justify placing greater weight on the opinions of a treating
physician are appropriate consderations in determining the weight to be given an examining
physician’sviews.” Inthisvein, the court concluded that the AL Jdid not providesufficient reasoning

2 The employer, in Peabody Coal Co. v. Director, OWCP [Groves], Case No. 02-249,
filed awrit of certiorari to the United States Supreme Court arguing that the “treating physician
rule,” as set forth inthe Sixth Circuit case lav and at 20 C.F.R. § 718.104(d) (2001), is improper.
Inits petition, employer further satesat footnote 1 that “[n] o petition for awrit of certiorari will
befiled” with regard to the D.C. Circuit Court’' sdecision in National Mining Ass 'n. v. Dep't. of
Labor, 292 F.3d 849 (D.C. Cir. 2002).



to accord greater weight to the opinion of Dr. Baker, who examined the miner four timesover afour
year period of time, asopposed to the opinion of Dr. Dahhan, who examined the miner twice over
the same time period. The court noted that the“ prodemwiththe ALJ's analysis is that he did not
specifically consider whether the four annual examinations by Dr. Baker were materialy different
from the two examinations that Dr. Dahhan performed during the same time frame.” The court
reasoned that this would render claimants unable to “‘stack the deck’ by frequently visiting a
physician who provided a favorable diagnosis, and then arguing that the opinion of that examining
physician should automatically be accorded greater weight.”

In Peabody Coal Co. v. Groves, 277 F.3d 829 (6" Cir. 2002), the Sixth Circuit held that it
wasproper for the ALJto accord greater weight to the opinion of aminer’ streating physician. Citing
toits decisionin Tussey v. Island Creek Coal Co., 982 F.2d 1036 (6" Cir. 1993), the court stated that
treating physicians’ opinionsmay be entitled to greater weight than the opinions of other physicians
of record, but it noted that AL Js"*arenot required to credit treating doctors opinionseither standing
alone or where there isconflicting proof in the record.”” Thecourt cited to the amended regulatory
provisons at 20 C.F.R. 8 718.104(d)(5) (2000) which provide that weight accorded to the treating
physician’s opinion must “also be based on the credibility of the physician’s opinion in light of its
reasoning and documentation” and “other relevant evidence as a whole.”

In Gray v. Peabody Coal Co., Case No. 01-3083 (6" Cir. Apr. 19, 2002) (unpublished), the
Sixth Circuit held that the ALJ erred in according greater weight to the consultative opinions of Drs.
Fino and Branscomb over the opinion of a treaing physdan on grounds that Drs. Fino and
Branscomb had superior credentials. Citing to Tussey v. Island Creek Coal Co., 9982 F.2d 1036 (6"
Cir. 1993), the court held that an ALJ may discount atreating physician’s opinion if it is“not well
reasoned or well documented, or isproblematic insome othe way.” However, the court stated t hat
“[w]here the ALJ determines that the treating physician’s opinion is well reasoned and well
documented, the ALJ mug give more weight to that opinion thanto those of other physicians, even
where those other physicians have superior qualifications.”

2. Non-examining or consultative physician

By unpublished decision in Consolidation Coal Co. v. Director, OWCP [Wasson], Ca2 No.
98-1533 (4™ Cir., Nov. 13, 2001), the court upheld the ALJs use of the American Medicd
Association’s Guidesto the Evaluation of Permanent | mpairment to concludethat aminer’s“single
breath diffusing capacity (DLCO) study was abnormal.” Turning to medicd opinion evidence, the
court noted that “[i]n his practice of pulmonary medicine, Dr. Rasmussenhad exami ned some 24,000
to 25,000 miners, and the employer conceded on the record that he is an expert in hisfield.” Dr.
Rasmussen found that the miner suffered from obstructive and restrictive impairments arising from
coa dust exposure and smoking. The court determined that his opinion was supported by the
objective medical data of record. On the other hand, the court agreed that Dr. Fino's opinion was
entitled to less weight. Dr. Fino concluded that the miner did not suffer from a restrictive or
intergitial disease because his diffusing capadty values were normal which “rules out the presence



of clinicaly significant pulmonary fibross, and pneumoconiosis is an example of a pulmonary
fibrosis.” However, the ALJ properly found that the diffusing capacity values were abnormal
according to the AMA guidelines and, therefore, Dr. Fino's conclusions were accorded | ess weight.

In Freeman United Coal Mining Co. v. Summers, 272 F.3d 473 (7" Cir. 2001), the court
uphed the ALJ s weighing of the medical opinion evidence concluding that the ALJ properly
accorded greater weight to the opinion of Dr. Cohen “particularly in light of his remarkable clinical
experience and superior knowledge of cutting-edge research.” The court also found that the ALJ
properly gave less weight to the opinions of Dr. Fino “based on a finding that they were not
supported by adequate data or sound analysis.” Of importance, the court made reference to the
commerts to the amended regulations and stated the following:

Dr. Fino stated inhiswritten report of August 30, 1998 that ‘ thereisno good clinical
evidence in the medicd literature that cod dugt inhalation in and of itself causes
sgnificant obstructive lung disease” (citation omitted). During a rulemaking
proceeding, the Department of Labor considered a similar presentation by Dr. Fino
and conduded that his opinions ‘are not in accord with the prevailing view of the
medical community or the substantial weight of the medical and scientific literature.”

Slip op. &t n. 7.
Citationupdated: Chester v. Hi-Top Coal Co., BRB No. 00-1000 BLA (July 31, 2001) (urpub.).?
3. Criminal conviction of the physician

See also Middlecreek Coal Co. v. Director, OWCP, 91 F.3d 132 (4™ Cir. 1996); Matney v. Lynn
Coal Co., 995 F.2d 1063 (4" Cir. 1993).

D. Equivocal or vague conclusions

In Kentland Elkhorn Coal Corp. v. Director, OWCP [Hall], 287 F.3d 555 (6" Cir. 2002),
the Sixth Circuit applied the amended regulatory provisons at 20 C.F.R. § 718.204(b) (2002) and
affirmed the ALJ sfinding that the miner’ stotal disability was dueto coal workers' pneumoconiosis.
In so holding, the court concluded that the ALJ properly accorded greater weight to the opinions of
Drs. Saha, Y ounes, and Sikder over the contrary opinion of Dr. Fino on grounds that Dr. Fino's
opinion was equivocal or vague. In particular, Dr. Fino concluded that the degree of the miner’s
obstructioncould not be determined, but then concluded that the miner could return to hisusual coal
mine work. The court found that Dr. Fino's conclusion that the miner could return to his previous
coa mine employment to be problematic given that Dr. Fino stated that he could not measure the
level of the miner’s obstruction. On the other hand, the court found that each of the remaining

3 On January 23, 2003, this Office was informed by the Board that an Errata was issued
in this case changing it from a*Published” to an “Unpublished” decision.



physicians conducted a “thorough examination” of the miner and found that he was totally disabled.
The court noted that, “ [ c]ombinedwith the fact that Hall’s previous work inthe coal mines required
heavy exertion and exposure to large amounts of dust, the ALJ properly concluded that Hall was
totally disebled as 20 C.FR. § 718.204(b)(1) defines that term.”

In Amax Coal Co. v. Director, OWCP [Chubb], 312 F.3d 832 (7" Cir. 2002), acase arising
under Part 727, the court held that the AL J properly discredited the opinion of Dr. Meyers as too
equivocd. The court noted that Dr. Meyers found that the miner suffered from a “significant
limitation,” but “it appeared more cardiac than pulmonary.”

E. Silent opinion

Asapoint of clarification, in Toler v. Eastern Assoc. Coal Co., 43 F.2d 109 (4" Cir. 1995),
the Fourth Circuit held that it was “clear” that a phydcian’s opinion regarding disahility causation
carrieslittle weight if s/he has not diagnosed pneumoconiosis contrary to the ALJ sfinding of the
disease:

At the veryleast, an ALJwho hasfound (or has assumed arguendo) that a claimant
suffers from pneumoconios s and has total pulmonary disability may not credit a
medical opinion that the former did not cause the latter unless the ALJ can and does
identify spedfic and pesuasive reasons for condud ng that the doctor’s judgement
on the question of disability causation does not rest upon her disagreement with the
ALJ sfinding asto either or both of the predicatesin the causal chain.

However, in Hobbs v. Clinchfield Coal Co., 45 F.3d 819 (4™ Cir. 1995), the court carefully
circumscribed the Toler holding. In thisvein, the Fourth Circuit noted that the concept of “legal”
pneumoconiosisat 20 C.F.R. § 718.201 is broader than the phrase “ coal workers' pneumoconiosis’:

First, 8 718.201 includes coa workers pneumoconiosis as only one of severa
possble allments which could satisfy the legal definition of pneumoconiosis.
Furthermore, the comparative hreadth of the legal definition contained in § 718.201
isindicated by itsinclusion of certain disorders which medically are different from
pNeumoconiosis.

Although all of the disorders explicitly mentioned in8 718.201 ae medically similar,
what isimportant isthat amedica diagnosisfindingno coa workers pneumoconiosis
isnot equivalent to alegal finding of no pneumoconiosis. Clearly, the legal definition
of pneumoconiosis contained in 8 718.201 is significantly broader than the medical
definition of coal workers pneumoconioss.



Asareallt, the court hdd thet it was improper to accord little weight to the opinions of physicians
who concluded that the miner did not suffer from cod workers pneumoconiosis contrary to the
ALJ s findings that the miner suffered from the disease as defined at § 718.201 of the regulations.
Spoecificdly, the court stated that “the medical conclusions of Drs. Sargent and Kressthat Hobbsis
not impaired by coa workers pneumoconiosis do not necessarily conflict with the ALJ' s legal
condusonthat Holbs suffers from pneumoconiosis.” The court found that Drs. Sargent and Kress
attributed the mirer’s respiratory problems to coa dust exposure, but they concluded that his
disahility arose from skeletal prolems rather than from pneumoconiosis. See also Dehue Coal Co.
v. Director, OWCP [Ballard], 65 F.3d 1189 (4™ Cir. 1995) (physicians concluded that smoking-
induced lung cancer caused theminer’s regiratory or pulmonary impairment and that the miner did
not suffer from coal workers' pneumoconiods thiswasnot contrary to the ALJ s finding that the
miner suffered from smple pneumoconiosis within the meaning of § 718.201 such that physicians
opinions entitled to consider ation; coal workers' pneumoconiosisisonly one of many allmentswhich
would satisfy the legal definition of preumoconiosis).

In Scott v. Mason Coal Co., 289 F.3d 263 (4™ Cir. 2002), the court held that the ALJ
erroneoudy accorded great er weight to the opinions of Drs. Castle and Dahhan, who found that the
miner’ sdisahilitywas not caused by coal workers' pneumoconiosis, becausethe physi cians concluded
that the miner did not suffer from the disease contrary to the ALJ's findings Citing to Toler v.
Eastern Assoc. Coal Co., 43 F.3d 109 (4" Cir. 1995) and Grigg v. Director, OWCP, 28 F.3d 416 (4"
Cir. 1994), the court stated the following:

[A]n ALJwho has found (or has assumed arguendo) that aclamant suffers from
pneumoconiosis and hastotal respiraory disability may not credit amedical opinion
that the former did not cause the latter unless the ALJcan and doesidentify specific
and persuasive reasons for concluding that the doctor’s judgment onthe questions of
disahility causation does not rest upon her disagreement withthe AL J's finding asto
either or both of the predicatesin the causal chain.

The fact that Drs Dahhan and Castle stated that their opinons would not change even if the miner
suffered from pneumoconiosis did not dter the court’s postion that the opinions could cary little
weight pursuant to its holding in Toler:

Both Dr. Dahhan and Dr. Castle opined that Scott did not have legal or medical
pneumoconiosis, did not diagnose any conditionaggravaed by coal dug, and found
no symptoms related to coal dust exposure. Thus, their opinions are in direct
contradidionto theALJ sfinding that Scatt suffersfrom pneumoconiosisarising out
of his coa mine employment, bringing our requirementsin Toler into play. Under
Toler, the ALJcould only give weght to those opinions if he provided specific and
persuasive reasons for doing 0, and those opinionscould carry little we ght, a mod.

Indeed, the court found that the opinions of Drs. Dahhan and Castle could not outweigha contrary



“poorly documented” opinion linking the miner’s disability to his pneumoconiosis, because the
contrary opinion was based on afinding of coal workers' pneumoconiosis consistent withthe ALJ s
findings.

In Abshire v. D&L Coal Co., 22 B.L.R. 1-__, BRB No. 01-0827 BLA (Sept. 30, 2002)(en
banc), the Board held that, athough Dr. Broudy based his opinion regarding the etiology of the
miner’ stotal disability onafinding that the miner did not suffer from coal workers' pneumoconiosis,
it was error for the ALJto accord the opinion less probative value where Dr. Broudy also “opined
that even if damant suffered from coal worke's' pneumoconiods his opinion with respect to
clamant’ s pulmonary difficulties would not change.”

In Amax Coal Co. v. Director, OWCP [Chubb], 312 F.3d 882 (7" Cir. 2002), the court held
that the AL Jproperly discounted Dr. Tuteur s opinion that pneumoconiod sdid not contribute tothe
miner’stotal disability because Dr. Tuteur’ s opinion was based on a finding that the miner dd not
suffer fromthe disease, contrary to the AL J sfindingswhichwere supported by substantid evidence.

G. Better supported by objective medical data

By unpublished decisonin Consolidation Coal Co. v. Director, OWCP [Wasson], Case No.
98-1533 (4™ Cir., Nov. 13, 2001), the court upheld the ALJs use of the American Medical
Association’s Guidesto the Evauation of Permanent | mpairment to concludethat aminer’s®single
breath diffusing capacity (DLCO) study was abnormal.” Turning to medical opinion evidence, the
court noted that “[i]n his practice of pulmonary medicine, Dr. Rasmussenhad examined some 24,000
to 25,000 miners, and the employer conceded on the record that he is an expert inhisfield.” Dr.
Rasmussenfound that the miner suffered from obstr uctive and restrictive impairments arisng from
coa dust exposure and smoking. The court determined that his opinion was supported by the
objedive medical data of record. On the other hand, the court agreed that Dr. Fino’s opinion was
entitled to less weight. Dr. Fino concluded that the miner did not suffer from arestrictive or
interstitial disease because his diffusing capacity values were normal which “rulesout the presence
of clinicaly significant pulmonary fibrosis, and pneunoconiosis is an example of a pulmonary
fibrosis.” However, the ALJ properly found that the diffusing capacity values were abnormal
according to the AMA guidelines and, therefore, Dr. Hno’ s conclusionswereaccorded | ess weight.

In Freeman United Coal Mining Co. v. Summers, 272 F.3d 473 (7" Cir. 2001), the court
concludedthat the ALJ properly gavelessweight to the opinions of Dr. Fino “ based on afinding that
they were not supported by adequate data or sound analysis.” Of inportance, the court made
reference to the commerts to the amended regulations and stated the following:

Dr. Fino stated in hiswritten report of August 30, 1998 that ‘ thereisno good clinical
evidence in the medical literature that cod dust inhalation in and of itself causes
ggnificant obstructive lung disease.” (citation omitted). During a rulemaking
proceeding, the Department of Labor considered a Smilar presertation by Dr. Fino
and concluded that his opinions ‘are not in accord with the prevailing view of the



medical community or the substantial weight of themedica and scientific literature.”

Slip op. an. 7.

Citationupdated: Chester v. Hi-Top Coal Co., BRB No. 00-1000 BLA (July 31, 2001) (unpub.).*
I. Extensive medical data versus limited data

Citation correction: Sabett v. Director, OWCP, 7 B.L.R. 1-299 (1984).
M. Medical literature and studies

In Freeman United Coal Mining Co. v. Summers, 272 F.3d 473 (7" Cir. 2001), the court
concludedthat the ALJproperly gavelessweight to the opinions of Dr. Fino “based on afinding that
they were not supported by adequate data or sound analysis.” Of importance, the court made
reference to the commerts to the amended regulations and stated the following:

Dr. Fino stated in hiswritten report of August 30, 1998 that ‘ thereisno good clinical
evidence in the medical literature that coal dust inhalation in and of itself causes
significant obstructive lung disease.’ (citation omitted). During a rulemaking
proceeding, the Department of Labor conddered a smilar presentation by Dr. Fino
and concluded that his opinions ‘are not in accord with the prevailing view of the
medical community or the substantial weight of themedica and scientific literature.”

Slip op. an. 7.

By unpublished decisonin Consolidation Coal Co. v. Director, OWCP [Wasson], Cae No.
98-1533 (4™ Cir., Nov. 13, 2001), the court upheld the ALJs use of the American Medicd
Association’s Guides to the Evduaion of Permanent Impairment to conclude that aminer’ s“single
breath diffusing capacity (DL CO) study wasabnorma.” A conflict arose intheinter pretation of the
test:

Dr. Rasmussenquestioned thelower predicted valueused by Dr. Bercher’ slaboratory
inthe 1991 test, stating that he believed that the claimant’ s diffusing capacity on that
test would be abnormal if a higher predicted vaue was used. Thus, a controversy
arose asto whether the dlaimant’s actud performance on the 1991 test was within
normal or abnorma range, i.e., whether the lower predicted value was in fact the
appropriate or correct vdue aganst which to measure the claimant’s ted reault.

Id. The ALJ properly notified the partiesthat the AMA guidelineswould be used to determine the

4 On January 23, 2003, this Office was informed by the Board that an Errata was issued
in this case changing it from a*Published” to an “Unpublished” decision.



proper predicted value for the test. Employer objected to the useof the AMA guides because “inter-
|aboratory differences’ would render the AMA guidelinesunreliable. The court disagreed, however,
and held that the guide already takes such differences into account. Consequently, the court
concluded that “the employer had adequate notice yet offered no specific evidence to show that the
use of the AMA guide was unfair or inaccurate when applied to the case at hand.”

By unpublished decision in Bethenergy Mines, Inc. v. Director, OWCP [Rowan], Case No.
01-2148 (4" Cir. Sept. 4, 2002), the Fourth Circuit upheld the ALJ sfinding that Dr. Rasmussen’s
opinon that the miner's centrilobular emphysema was caused by, or aggravated by, coa dust
exposure was entitled to greater weight than contrary opinions of record. The court stated the
following:

The AL Jexplainedthat hefound Dr. Rasmussen’ stestimony most persuasive because
Dr. Rasmussen offered extensve research to support hisopinion. Dr. Rasmussen
cited seven articlesfrommedicd journalsand sx epidemiologic udiesto support his
position. No other doctor offered such extensive research.

In his opinion, ALJ Burke offered concrete reasons for discounting the opinions of
other doctors who were critical of Dr. Rasmussen. He noted that Dr. Renn’'s
testimony lacked the ‘ definitiveness to outweigh the better reasoned and better
supported report of Dr. Rasmussen.’ Dr. Kleiner man’ sdisagr eement withthemedical
expertsDr. Rasmussen cited, were‘inthemost generd of terms.” Dr. Kleinermandid
not ‘ critique any particular study or any specific data behind a study.’

Furthermore, the ALJ found that Dr. Fino’s criticisms of studies cited by Dr.
Rasmussen are ‘insufficient to dismiss the studies that support Dr. Rasmussen’'s
opinion,” because while Dr. Fino disputed the ‘underlying data of studies offered by
Dr. Rasmussen, he did not specify which gudies of Dr. Ruckley had evidentiary
problems. Further, the ALJstated that, * Dr. Fino doesn’t contend that Dr. Rasmussen
isincorrect in hisinterpretation of astudy . . . supporting the relationship between
coal dust exposure and centrilobular emphysema.” While Dr. Fino discussed amore
recent study that purported to support his postion, he did not ‘identify the study by
titleor author.’

Slip op. at 8 (citations omitted).
N. CT-scan evidence [new]

In Consolidation Coal Co. v. Director, OWCP [Stein], 294 F.3d 885 (7" Cir. 2002), the
SeventhCircuit upheldthe ALJsaward of bendfits. 1nreaching thisdetermination, the court rejected
Employer’ sargument that “[d]espitethefact that two qualified B-readers (including aboard certified
radiol og &) determined that Stein’ s x-rays were positive, . . . Dr. Bruce snegativereading of Stein’s
CT scan (is) conclusive because it ostersibly isthemog * sophisticated and sensitive diagnostic teg’
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available.” Citing to comments underlying the amended regulations, the court noted that the
Department has regected the view that a CT-scan, by itsdf, “is sufficiently reliable that a negative
result effectively rulesout the existence of pneumoconiosis.” 65 Fed. Reg. 79, 920, 79, 945 (Dec.
20, 2000). The court concluded that the AL J reasonably accorded lessweight to the negative CT-
scaninterpretation by aphysician without any radiol ogi cal qualifi cationsas comparedto the positive
chest x-ray interpretationsby phyd cianswho are B-readers, and one physician who hisalso a board-
certified radiologist.

0. Reliance on testing which is later interpreted to the contrary [new]

In Furgerson v. Jericol Mining, Inc., 22 BL.R. 1-__, BRB No. 01-0728 BLA (Sept. 24,
2002)(en banc), the Board held that the ALJ “did not reconcile (a) physcian’s diagnosis of
pneumoconiosis, based upon the postive x-ray and the miner’s significant duration of coal dust
exposure, with the fact that Dr. Baker’spositiveinterpretation wasreread asnegetive by a physician
with superior qudifications.” Asa result, the Board directed that the ALJ “address whether this
rereading impads the physician’ sopinion and his diagnosis of pneumoconiosis.”

II. Autopsy reports
A. Principles of weighing autopsy evidence

In Thomas v. Director, OWCP, BRB No. 01-0308 BLA (Dec. 11, 2001) (unpub.),> the Board
held that it was proper to discredit Dr. Jones' s opinion based on hisreview of autopsy slides because
it “*wastotally at variance with the findingsreported by Drs. Potter and Green.””

In Livermore v. Amax Coal Co., 297 F.3d 668 (7" Cir. 2002) , the Seventh Circuit upheld the
ALJ sfinding that cod workers' pneumoconiosis did not hasten the miner’s death based on autopsy
evidence because “the ALJreviewed al the opinions, qudifications of the experts, and resolved the
conflicting reports in athorough and logical manner.”

In Consolidation Coal Co. v. Director, OWCP [Kramer], 305 F.3d 203 (3d Cir. 2002)°, the
court upheld the ALJ s award of berefits based on a preponderance of the autopsy evidence.
Employer maintained that the ALJ improperly considered an autopsy report which did not contain
amicrosoopi cdesariptionof the lungsin violation of the quality standards at 20 C.F.R. § 718.106(a).
Citing to the Board' s decision in Dillon v. Peabody Coal Co., 11 B.L.R. 1-113, 1-114 and 1-115

> On January 23, 2003, thisOfficewasinformed by theBoad that an Errata was issued in this case
changingit fram a“Published” to an “Unpublished” decidon.

® The court noted that the partiesstipulated in briefs before the ALJ that the miner was last employed in
the coal minesin West Virginia, which fallswithin the jurisdiction of the Fourth Circuit. However, Employer
appealedin the Third Cirauit based on Clamant’ spreviouscod mine enployment in Pennsylvania. The Third
Circuit consider ed the appeal on the merits, but cited to Fourth Circuit, as well as its own, case | aw.

11



(1988), the oourt concluded that, “[dIthough the regulations require that the report include a
microscopic description of the lungs, they contain no express requirements in the form or nature
thereof.” The court noted that the autopsy report “stated tha the microscopic findings were
‘congstent with', i.e., confirmed, the gross autopsy findings, and incorporated by reference the
detailedfindings contained el sawhereinthereport.” Asareault, the court concluded that the autopsy
report was in compliance with § 718.106 of the regulations.

12



Chapter 4

Limitations on Admission of Evidence

C. Dismissal by the administrative law judge not permitted

If multiple operators are listed on refaral from the district director, the comments to the
regulations state that the administrative law judgewoul d be permitted to dismissthe operators at any
time. 65Fed. Reg. 80,004 (2000). The plainlanguage of theregulations at § 725.418(d), however,
seems to require that the Director consert to such dismissals. 20 C.F.R § 725.418(d) (2000).

13



Chapter 5
What Is The Applicable Law?

I. Overview of the Black Lung Benefits Act
B. December 2000 regulatory amendments, effective dates of

Updated citation: National Mining Ass 'n. et al v. Chao, 160 F. Supp.2d 47 (D.D.C. 2001).
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Chapter 6
Definition of Coal Miner and Length of Coal Mine Employment

I11.

Length of coal mine employment
A. Prior to applicability of December 2000 regulations

3. The 125-day rule

Applying the pre-amendment regulationsat 20 C.F.R. 8 725.101(&)(32) in Freeman United
Coal Mining Co. v. Summers, 272 F.3d 473 (7" Cir. 2001), the court utilized the 125-day rule to
determine the miner’s length of coa mine employment. In satisfying this requirement, the court
stated the following:

Summers was not required to establish that he worked underground for more than
125 daysper annum. See Landes v. Director, OWCP, 997 F.2d 1192, 1198 (7" Cir.
1993) (quoting Yauk v. Director, OWCP, 912 F.2d 192, 195 (8" Cir. 1989)). Nor did
he have to prove tha he was around surface coal dust for a full eight hours a day on
any givendayfor that day to count towar dsthe 125-day total. (citationomitted). All
that Summers had to show wasthat he worked ‘ in or around acoal mine for any part
of 125 daysin acalendar year, for atotal of 15 years. Thishe unquestionably did, by
demonstrating that he was exposed to worked-rel ated dust five or six days each week
fromMay 1948 to April 1965 and from April 1975to October 1980. On thisrecord,
we conclude that the ALJ properly invoked the 15-year presumption.

INARMCO, Inc. v. Martin, 277 F.3d 468 (4™ Cir. 2002), thecourt applied the pre-amendment
provisions at 20 CF.R. 8§ 725.493(a)(1) (1999) to hold that the 125-day rule may only be used to
determine the proper responshble operaor and it camnot be used to determine the claimant’s length
of coa mine employment for purposes of the entitlement presumptions at 20 C.F.R. § 718.301.” In
this vein, the court noted that 20 C.F.R. 8 725.493(b) (1999) provides a two-step inquiry in
determining whether the named operator is properly responsible for the payment of benefits:

Under the first step, a court must determine whether a miner worked for an operator
for ‘a period of one year, or partial periods totaling one year.” 20 CF.R. 8
725.493(b) (1999). If the court determines that this one-year requirement has been
me, it must then undertake the second inquiry of whether a miner's employment
during that one year was ‘regular,’ i.e. whether, during the one year, the miner ‘was

" Although the amended regulatory provisions were not applicable, the court stated that

the new regulationsclarified the earlier regulatory provisions and the court’s holding was
consistent with the amended provisons Id. at 475.
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regularly employed in or aound a coal mine.’

Id. & 474. |In paticular, the court found that the “regulations provide that respondgble operator
liaklity does not arise unless an operator employed aminer for one caendar year during which the
miner regularly worked for that operator, defining ‘regularly worked’ to be aminimumof 125 days.”
Insupport of itsposition, the court cited to Board and cir cuit court decisonswhichreachedthesame
resut: Croucher v. Director, OWCP, 20 B.L.R. 1-68, 1-72 to 1-73 (1998); Northern Coal Co. v.
Director, OWCP, 100 F.3d 871, 876 (10" Cir. 1996); and Director, OWCP v. Gardner, 882 F.2d 67,
71 (39 Cir. 1989). The court noted tha the Third Circuit explaned that:

This two-step inquiry means that ‘the one-year employment requirement sets a floor
fortheoperator’ sconnectionwiththeminer, below which the operator cannot be held
respongble for the payment of benefits. The 125 day limit relates to the minimum
amount of time the miner may have been exposed to coa dust while in the
employment by the operator.” (dtation omitted).

Id. at 475. In so holding, the court rejected the position taken by the Seventh and Eighth Circuitsin
Landes v. Director, OWCP, 997 F.2d 1192, 1195 (7" Cir. 1993) and Yauk v. Director, OWCP, 912
F.2d 192, 195 (8" Cir. 1989) that, if aminer works for 125 days, then s’hewill be credited with one
year of coal mineemployment for purposes of 20 C.F.R. §725.301 (199).
E. Periods incduded in computing length of coal mine employment
1. Vacation time
a. Prior to applicability of December 2000 regulations
Substitute the citation of Elswick v. New River Co., 2 B.L.R. 1-1109 (1980) (alowing
incluson of vacation time) for the citation of Van Nest v. Consolidation Coal Co., 3 B.L.R. 1-526
(1981), rev’d on other grounds, 705 F.2d 460, Case Nos. 81-3411 and 81-3463 (6" Cir.
1982)(unpub.).
b. After applicability of December 2000 regulations
Citation correction: Citation to 20 C.F.R. § 725.301 should be changed to § 718.301.
2. Sick time
b. After applicability of December 2000 regulations

Citation correction: Citation to 20 C.F.R. § 725.301 should be changed to § 718.301.
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Chapter 7
Designation of Responsible Operator

V. Requirements of responsible operator designation
F. Cumulative employment of one year or more
[See also casescited in Chapter 6, Section 111.E]

In Kentland Elkhorn Coal Corp. v. Director, OWCP [Hall], 287 F.3d 555 (6" Cir. Apr. 24,
2002), the Sixth Circuit initially found that Desperado Fuels wasnot the responsible operaor asit
did not employ Claimant for aperiod of oneyear. In 2 holding, the court concludedthat time spent
receiving disability benefits should be excluded in computing the lengt h of time Clai mant worked for
Employer. Specifically, the miner worked for Desparado FuelsfromMarch 6, 1989 to July 7, 1989.
He suffered a work-related injury and received disahility benefits from July 8, 1989 until June 12,
1990. The court held that the time period during which the miner received disahility benefits could
not be used to satisfy the requirement of one year of employment with Desperado Fuds.
Distinguishing the Board's holding in Boyd v. Island Creek Coal Co., 8 B.L.R. 1-458 (1986), the
court noted that the miner in Boyd was kept on the payroll after hisinjury and continued to work for
the employer after the injury. Inthe present case, Claimant quit working for Desparado Fuels after
hisinjury and he did nat even work for the company for 125 days prior to hisinjury.

The court then determined that the ALJ erroneously dismissed the other named
operators—Coleman and Grassy Creek. Upon review of the evidence, the court concluded that these
entities had a predecessor/successor relationship and the Claimart worked for the entities for more
than one year. However, because the claim was “fully litigated on the merits’ and Clamart was
determinedto beentitledto benefits, the court foundthat the partieswould be prejudiced by aremand
to the ALJto designate Coleman/Grassy Creek asthe proper responsible operator. As aresult, the
court dignissedK ertland from the case and held t hat the Black Lung Disability Trust Fund was liable
for the payment of benefits.

J. Due process rights of the employer violated; Trust Fund held liable for payment
of benefits

2. Delay in notice of claim

In Amax Coal Co. v. Director, OWCP [Chubb], 312 F.3d 832 (7" Cir. 2002), the court
concluded that a 16 year delay in the adjudication of the mirer’s clam—from thetime of the 1978
filing to the 1994 order by the Board to “start afresh”—did not congtitute a violation of Employer’s
due processrights. Asaresut, Empoyer’s reques to transfer liability to the Black Lung Disahility
Trust Fund wasdenied. Citing to C&K Coal Co. v. Taylor, 165 F.3d 254 (3d Cir. 1999), the court
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noted that Enployer received timely notificaion of the claim and had been able to develop its
evidence, even though the ddayed procesing of the claim was “inexcusable.” The oourt
distinguished the holdingsin Consolidation Coal Co. v. Borda, 171 F.3d 175, 183 (4" Cir. 1995) and
Lane Hollow Coal Co. v. Director, OWCP, 137 F.3d 799 (4" Cir. 1998), wherethe Fourth Circuit
transferred liability to the Black Lung Disahility Trust Fund because of the Department’ s inordinate
delay innotifying theemployers of the viability of adaim and their potertial liability for the payment
of benefits. The court notedthat, in Borda and Lane Hollow, the due processrights of the employers
weredenied” when the defendantshad not received ‘ timely noticeof theproceeding’” and that, under
the factsin Chubb, “ Amax received notice of, and participatedin, dl of the proceedings dealing with
Mr. Chulb’s daim since 1978.”
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Chapter 10
Living Miners’ Claims: Entitlement Under Part 727

III.  Rebuttal of the interim presumption of total disability due to pneumoconiosis
C. Means of rebuttal
4. The miner does not suffer from pneumoconiosis

a. Rebuttal under subsection (b)(4) precluded if invocation
under subsection (a)(1)

In Amax Coal Co. v. Director, OWCP [Chubb], 312 F.3d 832 (7" Cir. 2002), the Seventh

Circuit hed that invocation of the interim presumptions through x-ray evidence a 20 C.F.R. 8§
727.203(a)(2) precludes rebuttal under 8 727.203(b)(4).
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Chapter 11
Living Miners’ Claims: Entitlement Under Part 718

III.  The existence of pneumoconiosis
A. “Pneumoconiosis” defined
2. After applicability of December 2000 regulations

In Consolidation Coal Co. v. Director, OWCP [Kramer], 305 F.3d 203 (3d Cir. 2002),
Employer challenged that a finding that pneumoconiosis was progressve in this case because the
miner’ spulmonary function and blood gas studies, up to two and one-half years preceding hisdeath,
were within normal limits such that pneumoconiosis could not have hastened the miner’s degth.
Employer noted that the miner was diagnosed with colon cancer, which had metastasized to his liver
and lungs and which caused the ming’ sdeath. The court Stated that “the tenet that pneumoconiosis
isnon-progressiveissmply inconsistent with the * assunption of [disease] progressivitythat underlies
much of the statutory regime.”” Moreover, the court stated that, even assuming that the disease was
not progressive, theabsenceof a“dinicaly significant” pulmonaryimpairment two and one-half years
prior to the mirer’s death “ certainy doesnot establish that Kramer had incurred no damageto his
lung tissue and no pulmonary burden of any degree whatsoever as a result of his occupational
exposure” The court further noted that “ nothing inthe evidence that Consolidation pointsto would
negatethe conclusionthat apreexisting pulmonary burden, abeit insufficient sanding donetoresult
in measurable loss of lung function, could nonet heless in combination with a further affront to the
pulmonary system through advancing cancer have decreased to some degree the lungs' ability to
continue to compensate.”

3. Evidence relevant to finding pneumoconiosis

a. Anthracosis and anthracotic pigment

By unpublished decigon in Taylor v. Director, OWCP, BRB No. 01-0837 BLA (July 30,
2002) (unpublished), the Board noted that a phyd cian concluded, on autopsy, that no coal workers
pneumoconiosis was present and, yet he aso stated that there was “minima anthracosis in the
mediastinal lymph nodes.” Asaresult, the Board remanded the caseto the AL Jto determine whether
the legal definition of pneumoconiosisat 20 C.F.R. § 201, which includes arthracosis, was satisfied.
The Board hdd that “anthracosis found in lymph nodes may be sufficient to establish the existence

8 The court noted that the partiesstipulated in briefs before the ALJ that the miner was last employed in
the coal minesin West Virginia, which falls within the jurisdiction of the Fourth Circuit. However, Employer
appealedin the Third Cirauit based on Clamant’ spreviouscod mine anployment in Pennsylvania. The Third
Circuit considered the appeal on the merits, but cited to Fourth Circuit, as well as its own, case | aw.
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of pneumoconiosis.”
Updated citation: Hapney v. Peabody Coal Co., 22 B.L.R. 1-106 (2001)(en barc).
B. Regulatory methods of establishing pneumoconiosis
3. Evidence under all sections must be weighed together

In Furgerson v. Jericol Mining, Inc., 22 B.L.R. 1-__, BRB No. 01-0728 BLA (Sept. 24,
2002)(en banc), acase arigngin the Sixth Circuit, the Board declined to apply the Fourth Circuit’s
holding in Island Creek Coal Co. v. Compton, 211 F.3d 203 (4" Cir. 2000), which required that a
determination of the presence of pneumoconiossbe based on weighing all types of evidence under
20 C.F.R. § 718.202 together. Rather, the Board noted that “the Sixth Circuit hasoften approved
the independent application of the subsections of Section 718.202(a) to deter minewhether claimant
has established the existence of pneumoconiosis.” See also Consolidation Coal Co. v. Director,
OWCP [Held], 314 F.3d 184 (4" Cir. 2002).

C. Presumptions related to the existence of pneumoconiosis
1. Complicated pneumoconiosis

In Braenovich v. Cannelton Industries, Inc., ___ B.L.R. __, BRB No. 02-0365 BLA (Feb. 12,
2003), the Board uphdd the ALJ's “ejuivalency determination” that a 1.5 centimete lesion on
autopsy woud constitute a 1.0 centimeter or greater opacity ona chest x-ray, thus establishing the
presence of complicated pneumoconiods under 20 C.F.R. § 718.304. In support of the ALJs
finding, the Director argued that the autopsy prosector and a reviewing pathologist found alegon
larger than one centimeter intheminer’ slungs. TheDirector stated that, although another reviewing
pathologist, Dr. Naeye, found a 0.9 centimeter leson on the dides, this would not “disprove the
existenceof anodule larger than one centimeter in the miner’slungs.” The Director noted that one
of Employer’ sexperts, Dr. Klanerman, “acknowledged that a tissue sample shrinks by about 10 -
15% when prepared for aslide .. ..” See also Hawker v. Zeigler Coal Co., ____ B.L.R. ___, BRB
No. 99-0434 BLA (Aug. 23, 2000).

By unpublisheddecisionin Keene v. G&A Coal Co., BRB No. 96-1689 BLA-A (Sept. 27, 1996), the
Board affirmed afinding of complicated pneumoconiosis under 20 C.F.R. §718.304. Ithedthat the
ALJ properly found that a chest x-ray, in conjundion with CT-scan findings, was sufficient to find
complicated pneumoconiosis. The ALJ ecifically noted that physicians reviewing a CT-scan
“confirm(ed) the presance of a large irregular density or mass greater than one centimeter in
diameter.” The Board further held that a finding of complicated pneumoconiosis need not be
accompanied by findingsof Category 2 or Caegory 3 simple pneumoconiosis, contrary to Employer’s
argument. The Board also found that the ALJ properly concluded that “ Dr. Wheela’ s opinion, that
claimant’s large opacity is compatible with tubercuosis, (did) not negate its compatibility with
complicated pneumoconiosis.”
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2. Fifteen years of coal mine employment

|n Freeman United Coal Mining Co. v. Summers, 272 F.3d 473 (7" Cir. 2001), the court held
that the ALJ propely invoked the 15 year presumptionat 30 U.S.C. § 921(c) (4) having found that
the miner’ swork at the surface of the mine was under “ conditions substantially smilar tothosein an
underground coa mine.” The ALJ found “similarity” based on the miner’s un-refuted testimony
about his employment conditions. The miner worked as an el ectrician in the mines during some of
his coal mine employment but most of his work “occurred when he worked inside the offices and
shopsthat wer e built above ground on the coal company’ s property.” The court found that the miner
described, in detail, the dusty conditions in hiswork areas and it noted the following:

Summersintermittently labored underground or in buil dingslocated atop subterranean

coal mines, performing tasksinexorably intertwined with coal production. Therefore,

he is a miner, according to the regulations, and we will not require him to prove

similarity in adifferent manner merely because he did not wield a pickaxe and ashovel

while he worked.
Id.
IV.  Etiology of the pneumoconiosis

In Wisniewski v. Director, OWCP, 929 F.2d 952 (3d Cir. 1991), the court held that an
inference that the miner’s pneumoconiosis was caused by coal dust exposure may be raised “if the
record [affirmatively] indicates [tha there was| no other potential dug exposure.”
V. Establishing total disability

C. Methods of demonstrating total disability

4. Reasoned medical opinions
a. Burden of proof

Citation correction: The assessment of medical opinion evidence has been re-codified from former
section § 718.204(c)(4) to the amended § 718.204(b)(2)(iv) (2000).
VI.  Etiology of total disability

A. “Contributing cause” standard

In Scott v. Mason Coal Co., 289 F.3d 263 (4" Cir. 2002), the court held that the ALJ
erroneoudy accorded great er weight to the opinions of Drs. Castle and Dahhan, who found that the

22



miner’ sdisabilitywasnot caused by coal workers' pneumoconios's, becauset he physi cians concluded
that the mirer did not suffer from the disease contrary to the ALJ's findings Citing to Toler v.
Eastern Assoc. Coal Co., 43 F.3d 109 (4" Cir. 1995) and Grigg v. Director, OWCP, 28 F.3d 416 (4"
Cir. 1994), the court stated the following:

[A]n ALJ who has found (or has assumed arguendo) that aclamant suffers from
pneumoconiosis and hastotal respiratory disability may not credit amedical opinion
that the former did not cause the latter unless the ALJ can and doesidentify specific
and persuasivereasonsfor concluding that the doctor’ sjudgment on the questions of
disahility causation does not rest upon her disagreement with the ALJ sfinding asto
either or both of the predicatesin the causal chain.

The fact that Drs Dahhan and Castle stated that their opinions would not change even if the miner
suffered from pneumoconiosis did not dter the court’s postion that the opinions could carry little
weight pursuant to its holding in Toler:

Both Dr. Dahhan and Dr. Cadle opined that Scott did not have legal or medical
pneumoconiosis, did not diagnose any condition aggravated by coal dugt, and found
no symptoms related to coal dust exposure. Thus, their opinions are in direct
contradidiontothe ALJ sfinding that Scott suffersfrom pneumoconiosisarising out
of his cod mine employment, bringing our requirementsin Toler into play. Under
Toler, the ALJ could only give weight to those opinions if he provided specific and
persuasive reasons for doing so, andthose opinionscould carry little wa ght, & mog.

Indeed, the court found that the opinions of Drs. Dahhan and Castle could not outweigh a contrary
“poorly documented” opinion linking the miner’s disability to his pneumoconiosis, because the
contrary opinion was based on afinding of coal workers' pneumoconiosis consistent withthe ALJ s
findings.

2. After applicability of December 2000 regulations

In Tennessee Consolidated Coal Co. v. Director, OWCP [Kirk], 264 F.3d 602 (6™ Cir.2001),
the SixthCircuit interpreted theamended provisonsat 20 C.F.R. § 718.204(c) (2000), which provide
that pneumoconiosis is a “substartidly contributing cause” to the mirer’s total disahility if it:

(i) Materidly worsens atotally disablingrespiratory or pulmonary impairment which
iscaused by adisease or exposure unrelated to coal mine employment.

20 C.F.R. § 718.204(c) (2000). Under the facts presented to the court, Employer argued that the
miner’ schronic obstructive pulmonary disease “was primarily, if not entirely, a consequence of the
estimated quarter-of-a-million cigaretteshe had smoked.” Said differently, Employer maintai ned that
“thereisno substantial evidencet hat Kirk’stotd disability, which wasnot caused by pneumoconiosis
in 1988, had suddenly become caused by this disease in 1992.” The court found that, under the
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amendedregulatory provisions, themerefact that Claimant’ snon-coal dust related respiratory disease
would have left him totadly disabled even without exposure to coal dust, this would not preclude
entitlement to benefits. The court held that Claimant “ may nonethd esspossessa compensal e injury
if hispneumoconiosis ‘ materially worsens this condition.”

By unpublished decision in Pittsburgh & Midway Coal Mining Co. v. Sanchez, 2001 WL
997947, Case No. 00-9538 (10" Cir. Aug. 31, 2001), the court declined to apply the causation
standard set forth in the amended regulations at 20 C.F.R. § 718.204(c)(1) and stated, in afootnote,
that “[a]s petitioners concede, . . . we apply the Mangus causation standard that wasin effect when
Sanchez filed for benefits in 1988."°

® Mangus v. Director, OWCP, 882 F.2d 1527, 1531-32 (10" Cir. 1989).
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Chapter 16
Survivors’ Claims: Entitlement Under Part 718

II. Standards of entitlement
D. Survivors’ claims filed on or after January 1, 1982 where there is
no miner’s claim or miner not found entitled to benefits as a result
of claim filed prior to January 1, 1982
2. “Hastening death” standard

a. Prior to applicability of December 2000 regulations

Citationupdate: Shuffv. Cedar Coal Co., 967 F.2d 977 (4" Cir. 1992), cert. denied, 113 S. Ct. 969

(1993).
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Chapter 17
Onset, Augmentation, Termination, and Interest

L. Commencement of the payment of benefits
B. Claims filed on or after July 1, 1973 (Part C claims)
2. Effect of continuing employment

In Amax Coal Co. v. Director, OWCP [Chubb], 312 F.3d 882 (7" Cir. 2002), the court held
that the date of onset for the paymert of benefits wasnot the date on whichthe miner retired from
working in the coal mires. Rather, the court cited to 20 C.F.R. 8 725.503 which requiresthat, if the
dateof onset cannot be determined from the medical evidence, then it is the date on which the miner
filed his claim which, inthis case, is Augug 1978 Thecourt then noted that the miner retumed to
coa mine work in September 1981 for a period of one year. Pursuant to 20 C.F.R. § 725.504
(formerly 20 C.F.R. § 725.503A), the court determined that the payment of benefits would be
suspended for that period of time. Employer argued that the regulatory provisions regarding onset
were invalid because they were in conflict with Section 7(c) of the Administrative Procedure Act
(APA). Tothe contrary, the court held that the regulation was valid and, under the expresslanguage
of the Black Lung Benefits Act, the APA “does not trump the regulation.”
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Chapter 20
Medical Treatment Dispute (BTD)

III. Treatment related to the miner’s black lung condition
A. Burden of persuasion/production
2. After applicability of December 2000 regulations

In Cornett v. Arch of Kentucky, Inc., BRB No. 01-0276 BLA (Nov. 28, 2001) (unpub.)’, a
case arising in the Sixth Circuit, the Board upheld retroactive application of the amended medical
treatment dispute regulations at 20 C.F.R. 8 725.101(e) to determine whether the miner’s medical
bills were related to his respiratory impairment arising from coal dust exposure. Employer argued
that the regulationsadopted the Fourth Cirauit’ s presumptionset forthin Doris Coal Co. v. Director,
OWCP [Stiltner], 938 F.2d 492 (4™ Cir. 1991) which was specifically rgjected by the Sixth Circuit
inSeals v. Glen Coal Co., 147 F.3d 502 (6" Cir. 1998). Citingtothedistrict court’sruling in United
Mining Ass 'n. v. Chao, 160 F.Supp.2d47 (D.D.C. 2001), the Board upheld the validity of therevised
regulation which providesthat any pulmonary disorder for which treatment is required is presumed
to be caused or aggravated by the miner’s condition. The Board further noted that Employer’s
burdento defend against the* compensability of the disputed expenses’ hasnot beenatered. Turning
to the merits of the case, the Board upheld the ALJ s finding that the miner’s hospitalization was
related to his cod dust induced lung disease notwithstandng the fact tha the records did not
specifically “reflect treatment for pneumoconiosis” The ALJ noted that the mine’s chronic
obstructive pulmonary disease and chronic bronchitis had been found to be related to coa dust
exposure and, therefore, because his hospitali zation records refleced treament for such a disease,
the costs were compensale Moreover, it was proper to give little weight to Dr. Branscomb’'s
opinon that the medica expenses were not compensable because his opinion was premised on a
finding that the miner did not suffer from legal pneumoconiosis.

19 On January 23, 2003, this Office was informed by the Board that an Errata was issued
in this case changing it from a*Published” to an “Unpublished” decision.
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Chapter 23
Petitions for Modification Under § 725.310

II. Procedural issues
D. Exclusion of evidence on modification

By unpublished decision in Andrews v. Director, OWCP, BRB No. 02-0228 BLA (Dec. 23,
2002), acase involving asurvivor’s daim, the Board hdd thet it was error for the ALJto exclude a
medi cal report submitted by Claimant to establisha mistakein adetermination of fact under 20 C.F.R.
§ 725.310, wherethe medicd report was available (and could have been submitted) at thetime of the
original hearing. TheBoard agreed with Claimant and the Director who argued that the ALJ* should
not have excluded Dr. Simelaro’ sreport from the record on the sole ground that this evidenceshould
have been submitted in earlier proceedings.”

This appears contrary to the Board's holding in Shertzer v. McNally Pittsburgh
Manufacturing Co., BRB No.97-1121 (June 26, 1998)(unpub.), whereintheBoard heldthat the AL J
erred inadmitting evidence onmodification as part of the Director’ s exhibitswhere the evidence was
in existence at the time
the ALJissued his original decision. The Board stated that 20 C.F.R. 8 725.456(d) and Wilkes v.
F&R Coal Co., 12 B.L.R. 1-1 (1988) “mandates exduson of withhdd evidence in the absence of
extraordinary circumstances.”

E. No “absolute right” to medical re-examination on modification

By unpublished decisonin Caudill v. Cumberland River Coal Co., BRB No. 00-1185 BLA
(Sept. 26, 2001), the Boar d cited to itsdecisons in Stiltner v. Wellmore Coal Corp., 22 B.L.R. 1-37,
1-40-42 (2000) (en banc) and Selak v. Wyoming Pocahontas Land Co., 21 B.L.R. 1-173, 1-177-78
(1999)(en banc) to hold that it is within the administrative law judge’s discretion to order that a
claimant be re-examined on modification. The Board stated that the issue to be determined by the
adminigtrativelaw judge iswhether the employer hasraised a credible issue pertaining to the vaidity
of the original adjudication suchthat an order compelling aclamant to submit to examinations or
testswould be in theinterest of justice.’* Moreover, the Board hd d that, because thedigrict director
liged “modification” asan issue on the CM-1025, the parties need not move to amend the CM-1025
to specifically includethe medi cd issues of entitlement. Rather, theBoard conduded that a petition
for modification “includes whether the utimate fact of entitlement was correctly deaded . . ..”

1 This holding is based on 20 C.F.R. § 718.404(b) which appearsinsimilar form at 20
C.F.R. § 725.203(d) (2000).
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IV.  Review by the administrative law judge

C. Proper review of the record
1. “Change in conditions”
d. Insufficient evidence submitted

Reference correction: Kingery, supra.
2. “Mistake in a determination of fact”
c. Scope of evidentiary review

The United States Supreme Court, in O ’Keefe v. Aerojet-General Shipyards, Inc., 404 U.S.
254, 257 (1971), hasindicated that all evidence of record should be reviewed in determining whether
“amistake in a determination of fact” has been madeand the Court stated that, on modification, the
fact-finder isveded “with broad discretion to corredt mistakes of fact, whether demonstrated by
wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially
submitted.” See also Jessee v. Director, OWCP, 5 F.3d 723 (4th Cir. 1993); Kovac, supra;
Director, OWCP v. Drummond Coal Co. (Cornelius), 831 F.2d 240 (11th Cir. 1987).

In Thomas v. Director, OWCP, BRB No. 01-0808 BL A (Dec. 11, 2001)(unpub.)*?, theBoard
held that “theadministrativelaw judgeproperly foundt he evidenceinsufficient to establishinvocaion
of theinterimpresumptionat 20 C.F.R. 8 727.203(a), weaffirmtheadministrativelaw judge s finding
that the evidence isinsufficient to establish modification at 20 C.F.R. § 725.310 (2000).””

D. Preference for “accuracy over finality” [new]

The Seventh Circuit Court of Appedls, in Old Ben Coal Co. v. Director, OWCP [Hilliard],
292 F.3d 533 (7" Cir. 2002)(J. Wood, dissenting), discussed thecriteria an AL Jshould consider on
modification.

Employer’ petition for Section 22 modification wasitssecond. It petitioned for modificaion
of an award of survivor’s benefits based, in part, on evidencewhich could have been submitted at the
original hearing or during an earlier modification proceeding. The ALJ denied Employer’ spetition
for modification as not in the interest of justice under the Act. She reasoned that all of the evidence
that Old Ben proffered or attempted to obtain in the second modification proceeding had been
available during thefirst modification proceeding, and that amodification proceedingis not intended

12-0On January 23, 2003, this Office was informed by the Board that an Errata was issued
in this case changing it from a*Published” to an “Unpublished” decision.
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to dlow aparty to smply retry its case when it thinks it can make a better showing by presenting
evidencethat it could have but did not present earlier. “[t]o do so would allow the Employer, under
the guise of anallegation of mistake, to retry its casesimply because it feelsthat it can make a better
showing the next time around.”

Old Ben appealed to the Benefits Review Board, who affirmedthe ALJdecison. The Board
held that the ALJ acted within her discretion by finding that reopening the case would not render
justice under the Act. The Board reasoned that Old Ben is bound by the actions of its original
counsel, no matter how negligent or incompetent, and that a party dissai gied with the actiors of its
freely chosen counsel has a separate action against such counsel in another forum.

Old Ben appealed to the Seventh Cirauit. The Director, Office of Workers' Compensaion
Programs filed a brief in support of the position of Old Ben, arguing that the ALJ and the Board
applied the incorrect legd standard; that the ALJ should be required to reopen the matter and
reevaluate the award of benefits. The Director argued to the Court that a timely requested
modification of a mistaken decision should be denied only if the moving party has engaged in such
contemptible conduct, or conduct that rendersits opponent so defenseless, that it could be said that
correcting the decision would not render justice under the Act.

The Seventh Circuit accept ed the position of Old Ben and the Director. It found that it owed
the usud deference to the Director given by Courtsto agencies that interpret its own stat utes and
regulations. The Court cited the Supreme Court decisions in Banks v. Chicago Grain Trimmers
Ass’n., 390 U.S. 459 (1968) and O 'Keefe v. Aerojet-General Shipyards, Inc., 404 U.S. 254 (1972),
for the employment of “abroad reading of Section 22" to permit recongderation of the ultimate
guedion of fact without submitting any new evidence. The Court determined that the language,
structure and case law interpreting Section 22 articulates a preference for accuracy over findity in
the substantive award.

The Court held that “whether requested by a miner or an employer, a modification request
cannot be denied out of hand based solely on the number of times modification has been requested
or on the basisthat the evidence may have been available at an earlier stage in the proceeding.”

The Court discussed the factors to be considered in determining whether granting
modification serves justice under the Act:

...wedo not believethat only sanctionable conduct constitutesthe universe of actions
that overcomes the preference for accuracy. For example, just as the remedial
purpose of the Act would bethwarted if an AL Jwere required tobrook sanctionable
conduct, the purpose also would be thwarted if an ALJ were required to reopen
proceedingsif it wered ear fromthe moving party’s submissionsthat reopening could
not alter the subgantive avard. So too, an ALJwould be entitled to determine that
an employer was employing the reopening mechanism in an unreasonable effort to
delay payment.
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In making that determination, the ALJwill no doubt need to take into congderation
many factorsincluding the diligence of the parties, the nunber of timestha the party
has sought reopening, and the quality of the new evidence which the party wishes to
submit. These and other factors deemed re evant by the ALJ in a particular case
ought to be weighed not under an amorphous”interest of justice” standard, but under
the frequently articulated ‘ justice under the Act’ standard, O 'Keefe, 404 U.S. at 255.
This digtinction is not smply one of semantics. The latter formulation cabins the
discretion of the ALJ to keep in mind the basic determination of Congress that
accuracy of determination isto be given great weight in all determinations under the
Act.

The Court reiterated that “findity smply isnot a paramount concern of the Act” and aremand

of the case isrequired because “the ALJ gave no credence to the statute’ s preference for accuracy
over findity . . ..”
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Chapter 24
Multiple Claims Under § 725.309

IV.  Proper review of the record

A. Prior to applicability of December 2000 regulations—
“material change in conditions”

In Tennessee Consolidated Coal Co. v. Director, OWCP [Kirk], 264 F.3d 602 (6™ Cir. 2001),
the Sixth Circuit held that, under Sharondale Corp. v. Ross, 42 F.3d 993 (6" Cir. 1994), it is
insufficient for the ALJ to merely analyze the newly submitted evidence to determine whether an
element previoudy adjudicat ed against the claimant hasbeen established. Rather, the court stated t hat
the ALJ must also compare the sum of the newly submitted evidence against the sum of the
previoudy submitted evidence to deiermine whether the new evidence “is substartially more
supportive of clamant.” Although the ALJ did not conduct a comparison of the old and new
evidence to determine whether the new evidence was “subgantially more supportive,” the court
nevertheless affirmed the finding of “material change” as supported by the record as awhole.

VI.  Affect of three year statute of limitations

In Tennessee Consolidated Coal Co.v. Director, OWCP [Kirk], 264 F.3d 602 (6" Cir. 2001),
the Sixth Circuit held that, under proper circumstances, thethreeyear statute of limitationsfor filing
ablack lung clam at 20 C.F.R. § 725.308(c) would apply to the filing of a subsequent claim under
20 C.F.R. 8 725.309. Under thefactsbeforeit, the court determined that the miner had not received
areasoned medical opinion finding him totally disabled due to pneumoconiosis which would have
commenced the running of the limitation period. The court stated the following:

The three-year limitations clock begins to tick the first time that aminer istold by a
physicianthat he istotally disabled by pneumoconiosis. This clock is not stopped by
the resolution of a miner’sclamor claims, and, pursuant to Sharondale, the clock
may only be turned back if the miner returns to the mines after a denial of benefits.
There is thus a distinction between premature claims that are unsupported by a
medical determination, likeKirk’s1979, 1985, and 1988 claims, and those claimsthat
come with or acquire such support. Medically supported clams, even if ultimately
deemed’ premature’ becausethe weight of the evidence does not support the elements
of the miner's daim, are effective to begin the statutory period.** Three years after

3 The court referenced a footnote at this juncture which reads as follows:

Thisdiginction deters finding ‘compliant physcians’ willing to givethe miner an overly-
favorable diagnosis that cannot be supported by the weight of the medical evidence. A miner
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such adetermination, aminer who has not subsequently wor ked in the mines will be

unable to file any further claims againg his employer, athough, of course, he may
continue to pursue pending claims.

Slip op. at 5 (italics in original).

By unpublished decision in Peabody Coal Co. v. Director, OWCP [Dukes], 2002 WL
31205502 (6™ Cir. Oct. 2, 2002)(unpub.)™, the Sixth Circuit held that a subsequent claim filed by a
miner under 20 C.F.R. § 725.309 isnot barred by thethree-year stat ute of limitations at § 725.308(a)
because denial of the miner’s first claim on grounds that he did not suffer from pneumoconiosis
“necessarily renders any prior medical opinion to the contrary invalid . . ..” Thecourt reaffirmed its
holding in Tennessee Consolidated Coal Co. v. Director, OWCP [Kirk], 264 F.3d 602 (6™ Cir.
2001), that the three year datuteof limtations does apply to subsequent clams. However, the Kirk
court al9 stated that prior medical opinions inthe miner’s favor, which were “premature” because
the weight of the evidence did not support entitlement in an earlier claim, were “effectiveto beginthe
statutory period.” The Dukes court concluded that thiswas dicta and held otherwise. Specificdly,
the Dukes court adopted the Tenth Circuit’s holding in Wyoming Fuel Co. v. Director, OWCP
[Bandolino], 90 F.3d 1502, 1507 (10" Cir. 1996) and concluded the following:

We agreewith the reasoning of the Tenth Circuit and likewise expresdy hold tha a
mis-diagnods does not equateto a‘medical determination’ under the statute. That
is, if aminer’s claim is ultimately rgjected on the basis that he does not have the
disease, this finding necessarily renders any prior medical opinion to the contrary
invalid, andthe miner is handed a clean slate for statute of limitation purposes. If he
later contr actsthe disease, heisableto obtain a medical opinionto that effect, which
then re-triggersthe gatute of limitations. In other words, this statute of repose does
not commence urtil aproper medica determination.

Slip op. & 5.

In Furgerson v. Jericol Mining, Inc., 22 B.L.R. 1-__, BRB No. 01-0728 BLA (Sept. 24,

who devel gps tatal disability due to pneumoconiocsis three years dter such a premature
determination will find that the ‘fri endly doctor’ has done him no favor. Indeed, the chief danger
with this rule even gven the constraint of communication to theminer, could be that
‘[u]nscrupulous empl oyers could conveniently avoid all liability by purposely making premature
determinations. (Gov't. Br. at 37 n. 12). We have no occasion in this case to address the risk-
bendit raio o such an illegal tactic (or the Director’ sextraordinay cynidsm regarding
America s coal industry).

14" On October 21, 2002, the Director filed aMotion for Publication of Unpublished Opinion with the
Sixth Gircuit and requeded that the court’s decison in Dukes be published.

33



2002)(en banc)™, acase arisng in the Sixth Circuit, the Board remanded the case for adetermination
of whether the gatute of limitations goplied to the miner’ s subsequent claimwhich was filed under
20 C.F.R. § 725.309. Citing to Tennessee Consolidated Coal Co. v. Kirk, 264 F.3d 602 (6" Cir.
2001), which was issued after the ALJ issued his decision and order, Employer argued that the
miner’ sclaim was time-barred pursuant to 20 C.F.R. § 725.308 because it was not filed within three
years of the date that Dr. Kabani’s medical determination of tota disability due to pneumoconiosis
was communicated to the ming. The Board initially noted that there isa presunption that every
clam for benefits istimedy filed, but Employer has the opportunity to rebut that presumption. It
concluded that the ALJ must determine: (1) whether Dr. Kabani’ s opinion meetsthe requirements
of 20 C.F.R. § 725.308(a); and (2) whether a medical opinion with meets the requirements of §
725.308, but like Dr. Kabani’ s opinion isrejected asunper suasive inaprior clam proceeding, would
prevent the stat ute of limitationsfrom running. The Board concluded that, if the AL Jdeterminesthat
the subsequent claim is untimdy filed, then “he must give claimant the opportunity to prove that
extraordinary circumstances exist that may precdude the dignissal of the claim 20 C.F.R. §
725.308(c).” TheBoardissued ardlated decisonin Abshire v. D&L Coal Co.,22B.L.R.1- ,BRB
No. 01-0827 BLA (Sept. 30, 2002)(en banc), a casealso arisng in the Sixth Circuit.

1> On October 24, 2002, the Director filed a Motion for Reconsideration of the Board's decisonin
Furgerson and cited to the Sixth Grcuit’s unpublished dedsion in Peabody Coal Co. v. Director, OWCP [Dukes],
2002 WL 31205502 (6" Cir. Od. 2, 2002) (unpub.) to arguethat the Board's rdianceon Kirk was error. On
October 21, 2002, the Director alsofiled aMotion for Publication of Unpublished Opinion with the Sixth Circuit
and requested tha the oourt’s decision in Dukes be published.
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Chapter 25
Principles of Finality

I. Appellate decisions
C. Law of the case

Citation correction: United States v. U.S. Smelting, Refining & Mining Co., 339 U.S. 186 (1950),
reh’g. denied, 339 U.S. 972 (1950).

III. Res judicata and collateral estoppel
B. Collateral estoppel
2. Examples of application
f. Miner’s and survivor’s claims—existence of pneumoconiosis

In Collins v. Pond Creek Mining Co., ___ B.L.R. ___, Case No. 02-0329 BLA (Jan. 28,
2003), the Board held tha, generally, an employer iscollateraly estopped fromre-litigating the issue
of whether pneumoconiosis is presert if (1) thereisaprior decison awarding benefitsin aminer’s
clam, and (2) no autopsy isperformedinthesurvivor sclaim. However, the Board upheldthe ALJ s
denial of application of collateral estoppel where, “the miner . . . was awarded bendfits on February
25, 1988, at which time evidence sufficient to establish pneumoconiosis under one of the four
methods set out at Section 718.202(a)(1)-(4) obviated the need to do so under any of the other
methods” The ALJ properly noted that, since the award of miner’s benefits, the Fourth Circuit
issued Island Creek Coal Co. v. Compton, 211 F.3d 203 (4" Cir. 2000) requiring that all types of
evidence beweighed together to deter minewhether the diseaseispresent. Asaresult,theBoard hed
that “theissueis not identicd totheoneprevioudy litigated” and collaeral esoppe doesnot apply.

In assessing the x-ray evidence, the ALJ excluded certain interpretations submitted by
Employer on grounds that the “employer had an opportunity to submit those readings in the living
miner’'sclam.” The Board held that thiswas error and reasoned that “[ ince the survivor's dam
is a separate clam . . . and this evidence was admitted irto the record at the hearing without
objection by any party pursuant to 20 C.F.R. § 725.456 (2000), it must be weighed with all other
relevant evidence of record.”

InZeigler Coal Co. v. Director, OWCP [Villain], 312 F.3d 332 (7" Cir. 2002), thecourt held

that an employer is collateraly estopped from re-litigating the existence of coa workers
pneumoconiosisinasurvivor’'s clam where the miner was awarded benefitsbased on alifetimeclaim
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and no autopsy evidence is presented in the survivor’s clam In this vein, the court noted the
following:

Not al kinds of black lung are progressive; the milder forms of the condition do not
get worse over time unless the miner inhalesmore dud. Yet unless pneumoconiosis
sometimes goes into remission, there is no reason to hold a new hearing on the
guegion whether a person who had that condition during life dso had it a deeth.
Zeigler does not offer us (and did not introduce before the agency) any medical
evidence suggesting that black lung can be cured.

Radiologists frequently disagree about the interpretation of x-ray films; only for the
most seriousforms of the disease are the opacitiesindicative of pneumoconiosis easy
to distingu sh from opadities with other causes. Death offers a considerably better
source of evidence: analysis of the lung tissue removed inan autopsy. The Benefits
Review Board therefore has created an autopsy exception to the rule of issue
preclusion. Both a mine operator and a survivor are allowed to introduce autopsy
evidencein aneffort to show that the determination made during the miner’ slifewas
incorrect.

Asaresult, the court held that, because no autopsy evidence wassubmitted in the survivor’sclaim,
Employer wascollaterally estopped from re-litigating the issue of whether the miner suffered from
coa workers' pneumoconiosis.

By unpublisheddecisionin Howard v. Valley Camp Coal Co., BRB No. 00-1034 BLA (Aug.
24, 2001), the Board circumscribed application of collateral estoppel to preclude re-litigation of the
existenceof pneumoconiosisin asurvivor’sclaminacase arising in the Fourth Circut. The Board
stated the following:

[SJubsequent to the issuanceof the award of benefitsin the mner’s claim, the Fourth
Circuit held that dthough Section 718.202(a) enumerates four diginct methods of
establishing pneumoconiosis, all types of relevant evidence must be weighed together
to determine whether a miner suffers from the disease. See Island Creek Coal Co. v.
Compton, 211 F.3d 203 (4™ Cir. 2000); see also Penn Allegheny Coal Co. v.
Williams, 114 F.3d 22 (3d Cir. 1997). In light of the change in law enunciated in
Compton, . . . the issue of whether the existence of pneumoconiosis ha been
established pursuant to Section 718.202(&), which thead ministrativelaw judgefound
precludedinthesurvivor’sclaim pursuant tothedoctrine of collateral estoppel ,isnot
identicd to the one previoudly litigated and actually determined in the miner’sclaim.
(citationsomitted). Thus, inasmuchas each of the prerequiStesfor goplicaionof the
doctrine of collateral estoppel is not present, we hold that the doctrine of collateral
estoppel is not applicable in this survivor's claim regarding the existence of
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pneumoconiosis pursuant to 20 C.F.R. §718.202(a).

Asaresult, the case was remanded to the administrative law judgefor recons deration of the evidence
under § 718.202(a) of the regulations.
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Chapter 26

Motions

VII. Dispose of a cdlaim
A. Withdrawal

In Clevenger v. Mary Helen Coal Co., ___ B.L.R. ___, BRB No. 01-0884 BLA (Aug. 30,
2002)(en banc) and Lester v. Peabody Coal Co., ___ B.L.R. ___, BRB No. 02-0193 BLA (Sept. 9,
2002)(en banc), the Board held that once adecision onthe merits issued by an adjudication officer'®
becomeseffective pursuant to 20 C.F.R. 88 725.419, 725.479, and 725.502", there no longer exists
an “appropriate” adjudication officer authorized to approve a withdrawal request under 20 C.F.R.
§ 725.306.

6 The Board noted that, pursuant to 20 C.F.R. § 725.350, “adjud cation officers’ are
district directors and administrative law judges.

7 A digtrict director’s proposed decision and or der becomes “effective’ 30 days after the
date of itsissuance unless a party requests a revision or hearing. An administrative law judge’s
decison and order on the merits becomes “effective” onthe dateit isfiled in the office of the
district direcor. See 20 C.F.R. 8 725.419, 725.479, and 725.502(3)(2).
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Chapter 27

Representative’s Fees and Representation Issues

L. Entitlement to fees
B. Successful prosecution of the claim
1. Successful prosecution, generally

In Kuhn v. Kenley Mining Co., Case No. 01-2255 (4™ Cir. Apr. 4, 2002) (unpublished), the
Fourth Circuit cited to33U.S.C. §928(a) and 20 C.F.R. § 725.367(a) to hold that “the statute does
not permit the fees of a lay representative to be shifted to an employer.”

3. Claimant’s interest; adversarial proceeding

a. Prior to applicability of December 2000 regulations—
precontroversion fees not awarded

In Childers v. Drummond Co., ___ B.L.R. ___, BRB No. 01-0585 BLA (June 20, 2002)(en
banc) (JudgesMcGranery and Hall, dissenting), the miner’'s and survivor’sclaimswerefiled prior to
January 19, 2001 and, as aresult, the Board denied an award of pre-controversion attorney’s fees.
In so holding, the Board noted that “imposition of pre-controversionattorney fees on ermployersmay
be made only where the district director hasinitidly denied benefits, as an adversarial rdationship
arisesat that point . . .."*® The Board further stated that, in acase where the district director initially
awards benefits, a claimant cannot receive pre-controversion attorney’s fees. The Board reasoned
that “ no adversarial relationship arisesunlessand until employer controvertstheaward and, therefore,
claimant has no reason to seek professiona assistancein pursuing the clam.” Moreover, the Board
determined that an employer’s cortroversion of a miner’s claim is “ separate and diginct” fromits
controversion in asurvivor’s claim and the controversions”do not merge.” Claimantsare liake for
feesincurred prior to the employer’s receipt of the formal notice of claim, notice of its potential
liability, and subsequent refusal to pay compensdion . . ..”

I11. Amount of the fee award

8 The Board noted tha the anended provisions & 20 C.F.R. § 725.367(a) (2001) dd not
apply to clamsfiled prior to January 19, 2001.
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B. “Necessary work” defined

Sentence correction: However, in Kerns v. Consolidation Coal Co., 247 F.3d 133 (4" Cir. 2001),
the Fourth Circuit held that it was proper to award feesto an attorney for pursuing the attorney fee
award.

C. Expenses and costs
7. LEXIS research

The court in Corsair Asset Management Inc. v. Moskovitz, No. 1:89-CV-2116-JOF, 1992
U.S. Dist. LEXIS6679, at*12 (N.D. Ga. Mar. 17, 1992) disallowed LEXIS online research charges
stating that they aretraditionaly covered in office overhead expenses comparing it to the use of the
law firm library.

D. The hourly rate and hours requested

2. Augmentation or enhancement based upon unique
circumstances

c. Risk of loss and contingency multipliers

In Pennsylvania v. Delaware Valley Citizen’s Council for Clean Air, 107 S. Ct. 3078 (1987),
the Supreme Court considered anawardof attormey s fees for successful prosecution of aclaim under
the Clean Air Act. The Court noted that “delay and the risk of nonpayment are often mentioned in
the same breath” but that “ adjusting for the former isadistinct issuethat isnot involved inthiscase.”
The Court further gaed that “[w]e do not suggest, however, that adjustments for dday are
inconsstent with the typical fee-shifting statute.” Turning to an enhancement for risk of loss, the
Court held that such an enhancement under fee-shifting statutes should be utilized only under
exceptional circumdances. It reasoned as follows:

[Playment for the time and effort involved—the lodestar—is presumed to be the
reasonable fee authorized by the statut e, the enhancement for the risk of nonpayment
should be reserved for exceptional cases where the need and justification for such
enhancement arer eadily appar ent and are suppor ted by theevidenceintherecord and
specific findings by the courts.

Id. at 3088.
The Boad has generally held that enhancement for risk of loss in black lung dams is
inappropriate. See Gibson v. Director, OWCP, 9 B.L.R. 1-149 (1986); Helton v. Director, OWCP,

6 B.L.R. 1-176 (1983) (risk of loss is a constant factor in black lung litigation and is, therefore,
deemed incorporated into the hourly rate).
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In recent cases, the Fourth Circuit hasdeclined to use a corntingency multiplier to account for
therisk of lossin black lung claims. In Broyles v. Director, OWCP, 974 F.2d 508 (4™ Cir. 1992), the
court declined to consider risk of loss to enhance a fee award and gated the following:

A multiplier isnot necessary to encourage attorneys to handle black lung litigation.
These cases are argued before our court dmost every term. While some of these
clams are unsuccessful, the claimants win a sufficient number to encourage lawyers
to handle this type of litigation through the administrative proceedings and into the
federd oourt.

Id. at 510. See also Simkins v. Director, OWCP, 53 F.3d 329 (4™ Cir. 1995)(table); Stollings v.
Director, OWCP, 43 F.3d 1468 (4" Cir. 1994)(table).

S. Reasonableness of the requested rate

In Amax Coal Co. v. Director, OWCP [Chubb], 312 F.3d 832 (7" Cir. 2002), the court
approved of an attorney’ s feefor Sandra Fogel based on an hourly rate of $200.00. |n support of its
holding, the court noted that Ms. Fogel filed affidavits by various black lung attorneys nationwide
who stated that $200 per hour was reasorable inlight of Ms. Fogel’ sexpertise, aletter fromthe vice
president of the local bar association stating that the fee was reasonable in the area, and thefact that
Ms. Fogel was awarded that hourly rate in 22 out of 27 fee applications she filed with various ALJs
and the Benefits Review Board.

In Braenovich v. Cannelton Industries, Inc., ___ B.L.R. __, BRB No. 02-0365 BLA (Feb. 12,
2003), the Board upheld an hourly rate of $200, where the ALJ properly considered the factors at
20 C.F.R. 8 725.366(b), including the “high qudlity” of counsd’ s representation, her professional
credentiads and experience, and the complex issuesinvolving complicated pneumoconiosi s presented
in the case®®

19 Claimant was represented by the Director of the Washington and L ee Universty School
of Law Legal Practice Clinic who was assisted by law school students.
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VALIDATION OF REGULATIONS

The Department’s amended black lung regulations chalenged by the Nationad Mining
Association were upheld by the D.C. Circuit Court of Appedsin National Mining Ass 'n., et al. v.
Dep'’t. of Labor, 292 F.3d 849 (D.C. Cir. 2002) with the exception of afew provisionsfound to be
impermissibly retroactive and a cost-shifting provision found to be invalid.

1. RETROACTIVITY
[a] AFFIRMED

Upon review of the challenged regulations the court held that the following provisions were
not impermissibly retroactive:

. the “treating physician rule’ at 20 C.F.R. § 718.104(d) “is not retroactive because it codifies
judicial precedent and does not work a substantive change in the law”;

. the amended definition of pneumoconiosisat 20 C.F.R. § 718.201(a)(2), which provides that
legal pneumoconiasis may include “any chronic restrictive or obstructive pulmonary disease
arisng out of cod mine employment,” isnot impamissibly retroactive because it does not
crede any presumption that an obstructive impairment iscoal dust relaed; rathe, it isthe
claimant’ sburden to establish that his/her redrictive or obgructive lung d seasearoseout of
coa mine employment;

. the amended provisionsat 20 C.F.R. § 718.201(c), which provide that pneumoconiosisis
“recognized asalatent and progressive disease which may first become detectable only after
the cessation of coa minedust exposure,” arenot impermissibly retroactive. The court noted
that both parties agreed that, in rare cases, pneumoconiosis islatent and progressive. Asa
result, the court found that the amended regul aion*simply prevents oper atorsfrom claiming
that pneumoconiosis is never latent and progressive’;

. the provisonsat 20 C.F.R. §725.309(d), rdated tofiling multiple clams, are not improperly
retroactive; and

. the provisons at 20 C.F.R. § 725.101(a)(6), wherein the definition of “benefits’ includes
expensesrelated to the Department-sponsored medical examination and testing of the miner
under § 725.406, isnot imper missibly retroactive. Under theamended provisions, aswith the
prior version of the regulations, the Trust Fund is reimbursed by the employer for the costs
of the Department- sponsored examination in the event that the claimant is successful.

[b] NOT AFFIRMED
The court did, however, remand the case for further proceedingsregar ding certain provisons
whichwereimpermissibly retroactive. The court defined an impermissbly retroactive regulation as

applied to pending clamswhere “the new rule reflects a substantive change from the position taken
by any of the Courts of Appeals and is likely to increase liability .. ..” With thiscriteriain mind, the
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court concluded that the following regulationsare improperly retroactive:

the “total disability rule’ a 20 C.F.R. § 718.204(a) is impermissibly retroactive because the
amendments provide tha “anindependent disahility unrdated to the miner’ s pulmonary or
respiratory disability, shal not be consdered indetermining whether aminer istotal ly disabled
due to pneumoconiosis’ contrary to the Seventh Circuit’s holding in Peabody Coal Co. v.
Vigna, 22 F.3d 1388 (7" Cir. 1994) (holding that a non-respiratory or non-pulmonary
disability, such as a stroke, will preclude entitlement to black lung benefits);

the provisonsat 20 C.F.R. § 725.101(a)(31), which providethat “[a] payment funded wholly
out of general revenues shdl not be consdered a paymert unde a workers' compensation
law,” are impermissibly retroactive. The court cited to a contrary decision from the Third
Circuit in Director, OWCP v. Eastern Associated Coal Corp., 54 F.3d 141 (3d Cir. 1995),
wher ein the court declined to adopt the Director’ spolicy of not reducing a miner’ sblack lung
berefitsby any amount s/hereceived from general revenuesunder astate occupational disease
compensation ad;

the medical treatment digoute provisionsat 20C.F.R. §725.701 areimpermissibly retroactive
asthey create a rebuttable presumption that medica treatment for a pulmonary disorder is
related to coal dust exposure contrary to the Sixth Circuit’ s holding in Glen Coal Co. v.
Seals, 147 F.3d 502 (6™ Cir. 1998); and

the amended provigonsat 20 C.F.R. 88 725.204, 725.212(b), 725.213(c), 725.214(d), and
725.219(c) and (d) areimpermissibly retroactive” becausethey expand the scopeof coverage
by making more dependents and survivors eligible for benefits.”

2. ARBITRARY AND CAPRICIOUS, NOT FOUND

In addition to reviewing the regulatory amendments to determine whether they could be

retroactively applied, the court also anadyzed substantive changes in the following regulations and
determined that they were not “arbitrary and capricious’:

the defintion of pneumoconiosisat 20 C.F.R. §718.201(a), to include*“legd” and “medical”
pNeumoconiosis, is proper as it “merely adopts a distinction embraced by all 9x circuitsto
have considered the issue”;

the provisonsat 20 C.F.R. § 718.201(c), which state that pneumoconiosis is recognized as
a“latent and progressive disease which may first become detectable only &ter cessation of
coa mine dust exposure,” isnot arbitrary and capricious given the government’s narrow
condruction of the regulation during oral argument that pneumoconiosis“may” belatent and
progressive as well as a study cited at 62 Fed. Reg. 3,338, 3,344 (Jan. 22, 1997), which
supports a finding that pneumoconiosis is latent and progressive “as much as 24% of the
time”;

the “change in condition” rule at 20 C.F.R 8§ 725.309 isnot arbitrary and capricious because
the burden of proof continues to rest with the clamant to demondrate that one of the
applicable conditions of entitlement has changed;

the “treating physician rule” at 20 C.F.R. § 718.104(d) provides that a treating physician’s
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opinon“may” beaccorded controlling weight, but the rule isnot “mandaory.” As aresult,
the court concluded that it did not arbitrary and capricious nor does it improperly shift the
burden of proof from the daimart to the employer;

. the * hastening death” ruea 20 C.F.R. 8§ 718.205(c)(5) isnot arbitrary and capriciousbecause
the regulation *“nowhere mandates the conclusion that pneumoconiosis be regarded as a
hastening cause of death, but only describes circumstances under which a hastening-cause
conclusion may be made’;

. the responsible operator designation provisons at 20 C.F.R. § 725.495(¢) are not arbitrary
and capricious”[w] here, ashere, the Secretary affordsa mineoperator liablefor aclamant’s
black lung disease the opportunity to shift liability to another party, it is hardly irrational to
require the operator to bear the burden of proving that the other party isin fact liable”;

. the medica treatment dispute regulation a 20 C.F.R. § 725.701(e) is not arbitrary and
capricious; and

. the total disability ruleat 20 C.F.R. § 718.204 is not arbitrary and capricious merely because
it abrogates the Seventh Circuit's decison in Peabody Coal Co. v. Vigna.

3. BURDEN OF PROOF NOT IMPROPERLY SHIFTED

The court al so upheld thefollowing regulationson grounds that they did not improperly shift
the burden of proof:

. the regulation at 20 C.F.R. § 725408, which sets a deadline for an operator to submit
evidence if it disagrees with its designaion as the potertially liable operaor, does not
improperly shift the burdenof proof fromthe Director to the employer to identify the proper
respongble operator; rather, the court found that the reguation “shifts the burden of
production, not the burden of proof; it requiresnothingmorethanthat operatorsmust submit
evidence rebutting an assertion of liability within agiven period of time’; and

. the medicd treatment disputeregulationat 20 C.F.R. § 725.701(e) does not improperly shift
the burden of proof to the employer to “disprove medical coverage”; rather, “the Secretary
explainsthat it shiftsonly the bur den of productionto operatorsto produce evidencethat the
treated disease was urrelated to the miner’s pneumoconiosis; the ultimate burden of proof
remains on claimants at all times.”

4. LIMITATION OF EVIDENCE UPHELD

The court aso upheld the evidence limitation rules on grounds that the Adminisirative
Procedure Act at 5 U.S.C. § 556(d), as well as the Black Lung Benefits Act, permit the agency to
exclude“irrelevant, immaterial, or unduly repetitious evidence” as “amatter of policy.” Moreover,
the circuit court noted that the amended regulations afford AL J the discretion to hear additional
evidence for “good cause.” See 20 C.F.R. 8§ 725.456(b)(1). The court dso determined that the
evidentiary limitations were not arbitrary and capricious.

5. COST SHIFTING NOT UPHELD WHERE CLAIMANT UNSUCCESSFUL



Findly, the court found that the cost-shifting regulation at 20 C.F.R. § 725.459 “invalid on
itsface” becauseit improperly permitsALJs, intheir discretion, to shift costsincurred by aclamant’s
produdionof witnessestoan employer, regardless of whether the claimant prevails. The court noted
that the Secretary is authorized to shift attorney’ sfeesunder 33U.S.C. § 928(d) only intheevent that

the claimant prevails.

Regulatory provison Casecitation Holding (valid/invalid)
725.101(a)(31) National Mining Ass 'n., et al. v. valid, but cannot be
Dep't. of Labor, 292 F.3d 849 retroactively applied
(D.C. Cir. 2002)
718.104(d) National Mining Ass 'n., et al. v. vdid
Dep’t. of Labor, 292 F.3d 849
(D.C. Cir. 2002)
718.201(a) National Mining Ass’n., et al. v. vaid
Dep'’t. of Labor, 292 F.3d 849
(D.C. Cir. 2002)
718.201(c) National Mining Ass n., et al. v. vaid (court noted that this
Dep't. of Labor, 292 F.3d 849 provison*“simply prevents
(D.C. Cir. 2002) oper ators from claiming
that pneumoconicsisis
never latent and
progressive”)
718.204(a) National Mining Ass n., et al. v. valid, but cannot be
Dep'’t. of Labor, 292 F.3d 849 retroactively applied
(D.C. Cir. 2002)
725.205(c)(5) National Mining Ass n., et al. v. vdid

Dep'’t. of Labor, 292 F.3d 849

(D.C. Cir. 2002); Zeigler Coal Co.

v. Director, OWCP [Villain], 312
F.3d 332 (7" Cir. 2002)

725.212(h), 725.213(c),
725.214(d), and
725.219(c) and (d)
dependents and survivors

National Mining Ass 'n., et al. v.
Dep't. of Labor, 292 F.3d 849
(D.C. Cir. 2002)

valid, but cannot be
retroactively applied

725.309

National Mining Ass 'n., et al. v.
Dep'’t. of Labor, 292 F.3d 849
(D.C. Cir. 2002)

vdid
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725.408 National Mining Ass 'n., et al. v. vdid
Dep'’t. of Labor, 292 F.3d 849
(D.C. Cir. 2002)

725.456(b)(1) National Mining Ass 'n., et al. v. vdid
Dep'’t. of Labor, 292 F.3d 849
(D.C. Cir. 2002)

725.459 National Mining Ass n., et al. v. invalid on its face
Dep'’t. of Labor, 292 F.3d 849
(D.C. Cir. 2002)

725.495 National Mining Ass 'n., et al. v. vdid
Dep'’t. of Labor, 292 F.3d 849
(D.C. Cir. 2002)

725.504 Amax Coal Co. v. Director, vdid
OWCP [Chubb], 312 F.3d 882 (7"
Cir. 2002)

725.701(e) National Mining Ass n., et al. v. valid, but cannot be
Dep't. of Labor, 292 F.3d 849 retroactively applied

(D.C. Cir. 2002)

NOTE: In Freeman United Coal Mining Co. v. Summers, 272 F.3d 473 (7" Cir. 2001), the court
concluded that the ALJ properly gave lessweight tothe opinionsof Dr. Fino “based on afinding that
they were not supported by adequate data or sound analysis.” Of importance, the court made
reference to the commerts to the amended regulations and stated the following:

Dr. Fino stated inhiswritten report of August 30, 1998 thet ‘ thereis no good clinical
evidence in the medical literature that coal dugt inhdation in and of itself causes
significant obstructive lung disease.” (citation omitted). During a rulemaking
proceeding, the Department of Labor considered a similar presentation by Dr. Fino
and concluded that his opinions ‘are not in accord with the prevailing view of the
medical community or the substantial weight of the medical and scientific literature.”

Slip op. @ n. 7.
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